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SUPPLEMENTARY REASONS FOR DECISION

Introduction

1

10

By reasons delivered on 12 February 2021, Mr Severn was found to have contravened the
Minimum Conditions of Employment Act 1993 (WA) (MCE Act) by failing to pay Mr Day
annual leave. A copy of those reasons is attached at sch 1 of these supplementary reasons
for decision (First Decision).

Mr Robert Lindsay Severn (Mr Severn) was also found to have contravened s 117 of the
Fair Work Act 2009 (Cth) (FW Act) by failing to pay Mr Gregory William Day (Mr Day)
payment in lieu of notice. Although Mr Severn is a natural person, s 117 of the FW Act
applied as a result of s 759 of the FW Act.

Mr Severn was ordered to pay to Mr Day, subject to any liability to the Commissioner of
Taxation;

o §9,134.25 for unpaid annual leave under the MCE Act; and
e $1,442.25 for payment in lieu of notice under the FW Act.
Being a total of $10,576.50.

These supplementary reasons for decision are in relation to an application by Mr Day for
interest and payment of pecuniary penalties.

In respect to the claim for a pecuniary penalties Mr Day’s claim is subject to two legislative
regimes.

As stated at [78] — [82] of the First Decision, the contravention for the unpaid annual leave
under the MCE Act is subject to s 83 of the Industrial Relations Act 1979 (WA) (IR Act)
and, as a result, the relevant penalty provision s 83(4)(a)(ii) of the IR Act applies.

Schedule 2 and sch 3 of these supplementary reasons for decision outline the jurisdiction,
standard of proof, practice and procedure, and the principles relevant in determining penalty
under the IR Act.

The contravention in respect to payment in lieu of notice is subject to the FW Act for the
reasons set out at [100] — [103] of the First Decision.

Schedule 4 and sch 5 of these supplementary reasons outline jurisdiction, practice and
procedure of the Western Australian Industrial Magistrates Court (IMC) under the FW Act
and the principles relevant in determining an appropriate penalty (if any) under the FW Act.

It is accepted by the parties that the maximum penalty under:
e Section 83(4)(ii) of the IR Act is $2,000; and
e Section 117 and s 44 of the FW Act is $12,600.
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11 The parties provided written outlines of submissions and on 12 March 2021, following
hearing from the parties, I made orders as set out at sch 6 of these reasons. I reserved the
right to deliver these written reasons to the parties in respect to those orders.

Submissions On Penalty From The Parties

12 In summary, Mr Day submits that:

The contravention under the FW Act concerned one contravention in failing to give
Mr Day written notice of termination from his employment in writing and pay him
in lieu of such notice.

The employment was for a relatively long period.

The employment relationship involved Mr Day operating an office for Mr Severn
and selling land to the public through that office.

The totality of the loss suffered by Mr Day was substantial when compared to his
annual earnings which ranged from $41,875 in 2015 to $20,333 in his last year of
employment.

The breaches arose out of the same course of conduct as Mr Severn treated Mr Day
as an independent contractor but the failure to pay payment in lieu of notice was a
distinct contravention.

Mr Severn’s business was small.

Mr Severn’s breaches were deliberate in failing to look beyond what he considered
was an independent contractor relationship.

Mr Severn was the owner operator of the business.

Mr Severn has not shown any remorse or contrition and no payments have been
made to Mr Day.

In respect to the breach under s 83(4)(a)(ii) of the IR Act, Mr Day says as the
penalty is well out of the federal range it should attract a mid-way penalty and
should therefore attract a penalty of $1,000.

In respect to the breach under the FW Act, it is submitted that the type of
contravention falls within 25% of the maximum and therefore suggests a penalty
of $3,150.

Allowing then for issues of totality Mr Day says that a total of $4,150 is
proportionate to the overall offending and the loss to Mr Day.

13 In summary Mr Severn submits that:

Section 83(4)(a)(ii)) of IR Act allows a caution to be imposed rather than a
monetary penalty and says for the failure to pay annual leave a caution should be
imposed.

Albeit the failure to pay accrued annual leave is not an insignificant amount
($9,134.25) it results from a mistaken belief that Mr Day had been engaged as an
independent contractor.

There was no evidence during Mr Day’s employment of refused requests to pay
annual leave.
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Mr Severn was not advised by his tax agent of his incorrect categorisation of
Mr Day’s employment.

There is no need for specific or general deterrence as Mr Severn’s business is small
and this was a one-off event.

As to the breach of payment in lieu of notice under the FW Act, the breach was
technical as notice of the employment relationship ending had been given but not
in writing. As such Mr Severn submits that the factors of specific and general
deterrence do not apply and says no penalty should be imposed.

Determination

14 The following considerations are significant in assessing penalties in this case:

The determination of this claim required assessing whether Mr Day was employed
as an independent contractor or an employee. Added to this was the assessment of
whether Mr Day was a casual or part-time employee. The issue of whether Mr Day
was an independent contractor affected both contraventions.

It is conceded by Mr Day that the contravention under s 44 and s 117 of the FW Act
was a single contravention for failure to provide written notice of termination.

The contravention under the MCE Act can also be properly characterised as a
single contravention which flowed from Mr Severn’s incorrect categorisation of
Mr Day as an independent contractor.

This dispute primarily arose due to Mr Severn’s ignorance of the law. However,
ignorance and complacency of the law affords no mitigation.

Although Mr Severn’s behaviour can, at face value, be characterised as deliberate,
I am not satisfied it arises because of a more sinister motive, rather than sheer
complacency.

Albeit I accept that there is a lack of contrition established by the failure to comply
with payment orders made on 12 February 2021, this nonetheless does not
aggravate or increase the penalty to be imposed.'

Further, there is no evidence that Mr Severn exploited or profited from any
exploitation.

Mr Severn operates a small business and there is no evidence that he currently
employs any persons as direct employees and therefore no corrective action is
required. Accordingly, specific deterrence is low.

Like all contraventions general deterrence is an important factor. A civil penalty
promotes the public interest in compliance with the law. It is not additional
compensation for financial or emotional stress, hurt feelings, inconvenience or
legal fees.?

The offending in all the circumstances is properly categorised as falling in the low
range of offending. In particular, the offending under the FW Act was a technical
breach only.

Nonetheless, the amounts unpaid to Mr Day were not insignificant and as a result
of the factors referred to above a caution is not appropriate nor is imposing no
penalty appropriate.
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For the above reasons, having regard to principles of totality, I imposed penalties in the sum
of:

e $700 for failure to pay annual leave under the MCE Act.
e $1,800 for the breach of s 117 of the FW Act.
I am satisfied that is appropriate that the penalties be paid to Mr Day.

Interest

17

18

19

20

21

The power to award interest is set out at reg 12(4) of the Industrial Magistrates Courts
(General Jurisdiction) Regulations 2005 (WA) (Regulations).

Regulation 12(1)(a) of the Regulations refers to the rate of interest published under s 142
of the Supreme Court Act 1935 (WA) (Supreme Court Act). Section 142 of the Supreme
Court Act was repealed. It is accepted by both parties that s 32 of the Supreme Court Act
and O 36 r 20 of the Rules of the Supreme Court 1971 (WA) applies and the current interest
rate on pre-judgment awards set by those provisions is 6% per annum.

Given the discretion that applies when awarding interest Mr Severn submits that the rate of
6% per annum should not apply. The reasons for that submission largely relate to the issue
of economic conditions due to the changes in the Reserve Bank of Australia’s cash rate and
the suggestion as to the change in the value of money when regard is had to the ‘All groups
consumer price index’ over time. Mr Severn suggests that a more appropriate rate is
1% per annum.

Albeit discretion arises in the awarding of interest I am not aware of any case law to support
Mr Severns’ submission. Further those submissions are not supported by evidence of any
detailed financial analysis from an expert. An award of interest up to the date of judgment
is an award in the nature of damages and is compensatory in character.> There is no basis
to conclude that the interest rate of 6% per annum should not apply. There is no dispute that
the period to which interest should apply to the judgment sum of $10,576.50 is from
25 March 2018 to 12 February 2021.

For those reasons, I therefore awarded the sum of $1,544.69 in interest on 12 March 2021.

Orders

22

For those reasons set out above, I have made the Orders on 12 March 2021 as set out at
sch 6 of these supplementary reasons.

J. HAWKINS
INDUSTRIAL MAGISTRATE
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' Fairwork Ombudsman v Maritime Union of Australia (No 2) [2015] FCA 814.

2 Commonwealth of Australia v Director, Fair Work Building Industry Inspectorate [2015] HCA 46 [55].
3 Civic Video Pty Ltd v Paterson [No 3] [2014] WASC 321; Haines v Bendall [1991]1 HCA 15; (1991) 172
CLR 60, 66 (Mason CJ, Dawson, Toohey and Gaudron JJ citing Fire and All Risks Insurance Co. Ltd. v

Callinan (1978) 140 CLR 427, 431).
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Result : Claim in part proven

Representation:

Claimant : M P. Mullally (agent) from Workelaims Apstralia

Bespondent : Mr D Eley (agent) from Sterling IE. Pty Ltd
REASONS FORE DECISION

Introduction

Mr Gregory William Day (Mr Day) entered into an oral contract with Mr Robert Lindsay Severn
(Mr Severn) on 2 July 2013 to undertake work for him Mr Day carried out werk for Mr Severn
until 25 March 2018, when this arrangement was terminated by Mr Severn.

The role of MrDay's employment was in dispute. MrDay claimed he was in an
emploves/emplover relationship with Mr Severn. Mr Severn disputed this and maintained
Mr Day was an independent contractor.
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1 The natore of Mr Day’s claim. which commenced on 1 October 2018, has changed over the
lengthy course of this proceedings. At trial Mr Day confirmed that his claim was limited to:

(a) Penalty rates that should have been paid to him for Saturday and Sunday work performed
for Mr Severn for the period 4 July 2015 to 17 December 2017 at the rates claimed for
a ‘Grade 6 administrafive gfficer’ pursvant to the Clerk (Commercial, Social and
Professional Sarvices) Award No. 14 of 1972 (WA) (the Award);

(b) Unpaid annual leave for the peried from 2 July 2013 to 23 March 2018 pursuant to cl 12
of the Award or, in the alternative, pursuant to the Minimum Conditions of Employment
Act 1993 (WA) (MCE Act); and

(c) Three weeks payment in lien of notice of termination of Mr Day’s employment pursuant
to s 759 and = 117 of the Fair Work def 2009 (Cth) (FW Act).

4 In addition, Mr Day is also seeking that the Western Australian Industrial Magistrates Counrt
(IMC) impose penalties pursvant to s 83(4)(a)(ii) of the Indusfrial Relafions Act 1979 (WA)
(IE. Act) and that such penalties be paid to Mr Day.

Schedule 1 of these reasons for decisions outline the jurisdiction, and practice and procedure of
the IMC.

6 It was vncontentions that Mr Day was employed to attend a land sales site office (the Office)
located at Jindowie estate in Western Australia (the Site). Nor is there any dispute that Mr Severn
did not own the land being seld at that site. Rather, Mr Severn had confract with
Australand Frasers Property Australia (Australand Trasers), the developers of the Site, to have
the Office manned during set hours and days of the week.

7 As stated. My Severn firstly demies that Mr Day was an emplovee but, rather. maintains that he
was an independent contractor.

g Secondly, Mr Severn claims that if Mr Day was an employee then the applicable instrument that
should be applied to the relationship would be the MCE Act and not the Award for the following
reasons:

Lh

(a) MrDay was engaged as a real estate sales representative for the purposes of selling
parcels of land;

(b) Any clerical work undertaken by Mr Day was merely incidental to the function of selling
parcels of land;

() MrDay was required. as a part of his employment. to maintain a licence to be a real
estate sales representative;

(d) The Office at which Mr Day wotked had no office equipment other than a chair and a
table;

() Mr Day has given evidence that he handed out sales brochnres and advertising literature;
(f) Mr Day has given evidence that he went to movie nights and social functions;

(g) None of the classifications in ¢l 11 of the Award relate in any way to the functions
performed by Mr Day as a clerk; and
(h) No other award or imnstrument covers the functions performed by Mr Day.
o Thirdly, Mr Severn says that if an emplovee/employer relationship existed then My Day was a
casual employee not a permanent part-fime emplovee.
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10 Potentially the following issues arise for determination:

(a) Was Mr Day in a relationship of emplovee/emplover or independent contractor with
Mr Severn?

If Mr Day was in a relationship of reale er with Mr Severn then:

¥ emp oy

(1) Isthe Award applicable to Mr Day’s employment?

(1) Ifthe Award is not applicable, 15 the MCE Act applicable and was Mr Day a casual

or part-time employee?
(111) Was Mr Day entitled to payment in lien of notice?
c) What orders and ent of iary penalty. if any. should be awarded to Mr Dav?
paym pecuary penalfy ‘_‘f 3

Issue 1 — Was Mr Dav An Fmplovee Or Independent Contractor?

11 This is like manmy cases that come before the IMC where there are factors that suggest an
emplover/employee relationship and factors that suggest an independent contractor relationship.

12 The IF. Actin s 7 defines “employee’ and “employver” to mean as follows:
[Elmployee means —
fa) any person employed by an employer fo do work for hire or reward including
apprentice, or
(B} any person whose wsual status is that of an employee; or

fcl any person emploved as a canvasser whose services are remunerated whelly or partly by
COMMITSION oF percentage reward,; or

{d) any person who is the lessee of any fools or other implements of production or of any
vehicle used in the delivery of goeds or who is the owner, whether whelly or parily, of any
vehicle used in the transport of goods or passengers if he is in all other respects an
employes,

but does not include any person engaged in domestic service in a private home unless ...

[Elmployer includes —
{a) persons, firms, companies and corporations; and
(B} the Crown and any Minister of the Crown, or any public authority,

employing one or move employees and also includes a labour hive agency or group raining
organisarion that arvanges for an employee (being a person who is a party fo a contract af
service with the agency or organisation) to do work for another person, even though the
employee is working for the other person under an mrangement between the agency or
erganisation and the other person

13 The IR Act, however, does not define the meaning of an “independent contractor’. The meaning
given to an employee in the TR Act is not expansive. Unlike other statutes such as the Workers®
Compensation and Rehabilitation Aet 1981 (WA) and the Superanmuafion Guarantee
(Adminisirafion) Act 1992 (Cth) (SGAA) the IR Act does not have an extended definition of
‘emploves’.

1# Mr Day argued that ziven the extended definition in the SGAA it may have application. It has
previously been found by this Court that it 15 impermissible to draw upon an extended definition
of ‘employee’ in the SGAA to determine the ordinary meaning of employee ! Although not
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bound by that determination given prineiples of judicial consistency. I adopt the reasoning in
Bofica.

15 The summary of commeon law principles governing the employee and independent contractor
issue likewise was set out in Bofica and those principles are adnp‘red.]

15 It was made clear in respect to the authorities referred in Bofica that there are competing factors
that suggest Mr Day and Mr Severn were in employer'emplovee relationship and there were
factors that suggested that Mr Day was an independent contractor. Nonetheless it is necessary to
view the totality of the relationship between the parties and not any single factor in deternining
this issue.

17 Below sets out findings of some factors that have been referred to in various awthorities in
determining whether Mr Day was an employee pursuant to a contract of service or was an
independent contractor pursuant to a contract for services”

The terms of engagement

12 There was no express written contract between the parties governing Mr Day's terms of
engagement. However, a contract of employment can exist as a result of a verbal agreement.
There was no dispute that in or about mid-2013, Mr Severn met with Mr Day and Mrs Jenine
Fay Day (Mrs Day) and agreed to employ Mr Day. The dispute between the parties is whether
Mr Severn agreed to employ My Day as an independent contractor or as an employee.

19 There iz divergent evidence on whether Mr Day was told he was being engaged as an
independent contractor. My Severn was adamant that he made clear to Mr Day when he met
Mr Day and Mrs Day in mid-2013, that Mr Day’s appointment would be as an independent
contractor and that he was required to provide his ABN aumber. Whereas Mr Day and Mrs Day
were firm in their evidence that the issue of being an independent contractor was never discussed
not was the need to provide an ABN number. Although evidence was produced that Mr Day did
have an ABN number, despite him suggesting he never had cne, he was steadfast that he had not
been asked for it by Mr Severn.

10 Both Mr Day and Mr Severn however agreed that Mr Day was engaged to sell lots of land at the
Site as a real estate sales representative and to attend the Office at the times required by
Australand Frasers. There was also no dispute that Mr Day was required doring his employment
to maintain his licence as a real estate sales representative. There was no dispute between both
Mr Day and Mr Severn that it was agreed he would be paid an howrly rate of $235 for his
attendance at the Office. It was also agreed that he would be paid commissions for the sale of
lots of land. Apart from the exact tunes when Mr Day attended the Office, both Mr Severn and
Mr Day agreed that his duties would be to attend the Office on Monday, Tuesday, Wednesday,
Saturday and Sunday.

11 My Day. as required by Mr Severn, sent My Severn timesheets that recorded the dates and times
he attended the Office and the lots of land for which he sought commission. The only parties
present at the time of the discussions in mid-2013 as to Mr Day’s engagement, was Mr Day,
Mrs Day and Mr Severn Although My Gavin Grieve (Mr Grieve), Mr Severn’s tax ageat,
confirms Mr Severn’s evidence that Mr Severn had never directly employed anyone, it is to be
noted that Mr Grieve was not present at the meeting between Mr Day and Mr Severn. Any
evidence as to what Mr Severn told Mr Grieve in respect to that meeting has no probative force.

12 It was submitted that My Day’s evidence was implansible and not credible because:
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(a) He demied having an ABN number wherein in reality ASIC records revealed Mr Day did
possess an ABN number in 2013 which was ultimately cancelled in 2015;

(6) Mr Day could give no other detail about other entitlements that were discussed at the
mid-2013 meeting. It was argued therefore that this was more consistent with Mr Day
understanding that his appointment was that of an independent contractor, as suggested
by Mr Severn; and

{c) Mr Day gave evidence that he had always been self-emploved.

13 I am not satisfied that Mr Day's evidence on this issue lacked credibility. Mrs Day, who was a
credible witness, corroborated his version of events. Mr Day’s lack of memory as to his ABN
mumber was consistent with it not having been discussed at the mid-2013 meeting. Further,
despite Mr Severn being adamant he had asked My Day for his ABN number, there is no
evidence he followed this up in writing nor sought to have his tax agent do so which would be
more consistent with Mr Severn’s suggestion that he had appointed Mr Day as an independent
contractor. Nor was there any evidence that My Severn required Mr Day to present him with
inveices for work completed. At one point Mr Severn sought to suggest that the timesheets were
inveices that Mr Day presented but ultimately, he agreed that they were not. Mr Severn paid
Mr Day pursuant to tunesheets, (which is mere consistent with Mr Severn not having raised the
issue of independent contractor).

1 (iven those issues of plansibility and inconsistencies, [ found My Severn’s evidence on this issue
nnreliable. Whereas for the reasons outlined above I found Mr Day and Mrs Day’s evidence on
this issue reliable. I therefore prefer the evidence of Mr Day and Mrs Day and find that the issne
of whether Mr Day would be an independent contractor was not discussed by Mr Severn with
My Dray. T also find that it was agreed that Mr Day would be paid 5235 per hour for attending the
Office and a conumnission for sales of land as a licensed real estate sales representative. Mr Day's
timesheets produced by Mr Severn consistently show that Mr Day provided details of the days
and oumber of howrs worked, and the lot ommbers of land sold.

Did My Day have the risht to delezate work to others?

15 There was no evidence that Mr Day could have others undertake the work he was required to
perform.

Control

25 There was no dispute that Mr Severn did have the right to exercisze control over the place Mr Day
worked and his hours of work *

17 There is no real dispute on the evidence of the parties that Mr Day was required to attend the
Office on Monday, Tuesday, Wednesday, Saturday and Sunday. There was some discrepancy
between Mr Day’s witness statements as to the exact hours he worked. However, in cross-
exanunation he conceded that generally he worked between 11.00 am - 4.00 pm on Monday.
Tuesday, Wednesday and 12.00 noon - 4.00 pm on Satwrdays and Sundays. Further, Mr Diay’s
timesheets generally accord with the times he recalled attending, albeit on some occasions he
worked more hours and sometimes he worked less. Indeed, this is corroborated by Mr Severn’s
evidence who indicated he paid Mr Day for the times set out in his timesheets, despite sometimes
being more hours than contemplated and sometimes less hours.

12 Further, both Mr Day and Mr Severn gave evidence that it was a requirement of Mr Severn’s
arrangement with AunstralandTFrasers that the Office be open during Monday, Tuesday.
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Wednesday and Saturday and Sunday. This arrangement with Mr Day commenced on or about
2 July 2013 and continued until 25 March 2018 (a period of four years and eight months).

The Office was mdimentary with only tables and chairs. The Office was made available for
Mr Day’s nse by Mr Severn and Mr Day was also provided with brochures. I accept that those
brochures were not necessarily brochures provided directly by Mr Severn as they were brochures
created by AustralandFrasers. However, access to those brochures was made available to Mr
Day when given use of the Office by Mr Severn.

I alzo accept that there was little evidence that My Severn maintained day-to-day on-site control
of Mr Day. This is not a situation where Mr Day attended Mr Severns’ office and met Mr Severn
on a daily basis. However, it 15 clear that Mr Day was required to submut his timesheets to
Mr Severn which recorded the time worked and the lots he sold. Mr Severn confirmed that he
only paid Mr Day based on those timesheets which impliedly confirmed that Mr Severn was
maintaining control of Mr Day to ensure that he was compliant with the days and hours that he
was required to attend the Office.

Further, it was not disputed that Mr Day did take phone calls after howrs as his phone number
was placed on advertisements created by AustralandFrasers. In addition, there was not any
dispute in the evidence that Mr Day at one point completed contracts of zale. Mr Severn did not
dispute that Mr Day completed contracts of sale but suggest he stopped this as Mr Day had
completed a contract incorrectly and had cost lum money. Mr Day disputed that this ever
occurred, and he continmed to complete contracts regularly in respect to sales of lots of land.
Monetheless Mr Severn accepted that Mr Day would still fill in basic details of contracts

As to Mr Day’s attendance at the Office, Mr Severn confirmed Mr Day’s evidence that whilst at
the Office he was required to meet and greet people which included members of the public and
builders. Mr Severn also did not dispute that Mr Day attended weekly meetings on a Monday at

the offices of AwstralandFrasers. Mr Severn was aware those meetings geperally involved
discussions of sales at the Site. However, Mr Severn was adamant he never directed Mr Day to

attend those meetings. Equally so, Mr Severn never directad My Day not to attend those meetings
and it can be inferred that he had given approval therefore for Mr Day to attend those meetings.

I accept that Mr Day’s witness statements did seek to suggest he was also involved in daily
inspections of the Site and reporting any problems with the Site, such as graffiti or illegal
dumping, to Mr Severn. However, in cross-examination Mr Day conceded that any reports on
these issues were made to Australand Frasers and were without the direction of Mr Severn.

Mir Day also suggested he was engaged in arranging finance for prospective purchasers. There
was, however, a dispute that this was at the direction of Mr Severn. Mr Severn’s vnchallenged
evidence 15 that this was never at his direction. Accordingly, I am not satisfied that Mr Severn
gave Mr Day direction to origanise finance, undertake the inspection of the Site and report any
problem to him.

Nonetheless. I am satisfied that on Menday, Tuesday, Wednesday, Saturday and Sunday during
the hours 11.00 am - 4. 00 pm and 12.00 nocn - 4.00 pm Mr Day was required to attend the Office
and meet and greet the general public or builders, and provide them with any information such
a3 brochures in respect to the sale of lots of land. I am also satisfied that Mr Day, whilst in
attendance at the Office. was invelved in preparing contracts of sale by at least preparing the
preliminaries of such contracts. I am alse satisfied that Mr Day was required to provide
Mr Severn with proof of his attendance at the Office by submitting timesheets which indicated
the times at which he attended the Office.
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35 For the reasons expressed above I am satisfied that Mr Severn exercised control over Mr Day’s
work.

Was Mr Dav able to do other work?

37 Mr Severn’s vachallenged evidence was that he never prevented Mr Day from working for
others. However, there was no cogent evidence Mr Day did so. Nor is there any evidence that he
had separate premises from where he worked for others. Indeed. there 1s a lack of documentary
evidence to prove that Mr Day. during the relevant periods, undertook paid work for others.
Albeit T accept that there is some evidence that in the period from November 2017 to March 2018
he had been advertised as a real estate agent representing L] Hooker, there was simply no
evidence he performed any work or was remunerated for any work with LT Hooker during that
period.

Tools of trade

3 My Day did concede that he nsed his own mobile phone, computer, and mdimentary stationery
when at the Office. However, there was no evidence he invested significantly in items of
equipment necessary to complete his daily task. Wor was there evidence these items of equipment

were shown to relate to any separate business Mr Day was operating whilst also undertaking
work for Mr Severn.

Was Mr Davy representing lumself to the world at large as an emanation of Mr Severn’s business?

3 There was no evidence Mr Day was required to wear a uniform by Mr Severn nor was there any
evidence that Mr Day did wear such a uniform Although Mr Day initially suggested he was
provided with a business card, he conceded that the business card he may have been provided
with, was provided to him by AvstralandFrasers.

Could Mr Severn dismiss Mr Dav?

4 There i3 no dispute that Mr Severn did bring the arrangement with MrDay to an end on
25 March 2018. The unchallenged evidence of Mr Severn was that his contract with
Anstraland Frasers was subject to review and that he had informed Mr Day of this.

41 This indicia, to some extent. is neutral as to whether Mr Day was an employee or contractor. as
Mr Severn would always have the ability to ternunate his contract with Mr Day.

How was Mr Dav remmnerated?

42 There is no dispute Mr Severn paid Mr Day $25 per hour for the hours worked. Nor is there any
dispute that the amount paid coincided with the times set owt on the timesheets submitted weelkly
to Mr Severn by Mr Day. This occurred throughout the period from 2013 to 2018, Further, the
sample of timesheets reveal amounts of commission (which apart from the commission for a
development kmown as “Santorini”) were paid by Mr Severn. Accordingly, the weight of the
evidence shows Mr Severn repmnerated Mr Day on a weekdy basis for attending the Office and
for comumissions upon the sales of lots.

Was tax deducted from amounts paid to My Dav?

43 Thereis no dispute that PAYG tax was deducted from the amounts paid to Mr Diay by Mr Severn.
However, there was evidence from My Grieve that he needed to account for tax that might be
able to be recouped by Mr Day. Mr Grieve conceded that he issued the PAYG group certificates
as thiz was the form he had available at his office. albeit that he was aware that a different form
was the most suitable.
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4 Mr Grieve was not presented as an expert witness and conceded that he was not an expert in
assessing if a person was emplover, emplovee or an independent contractor. Mr Grieve insisted
he was told by Mr Severn that Mr Day was an independent contractor. Despite this, on the tax
documents prepared by Mr Grieve, Mr Day was treated as an employee.

45 At face value the payment of group tax is generally the strongest feature suggesting a relationship
of employment. However, it has been accepted that the issuing of group certificates in error may
affect the weight to be given to such indications.® This however is not a case where the PAYG
group certificate was issued in error. Mr Grieve did not suggest that he sought at any time to
rectify this error. I consider his explanation of the use of an incorrect form to account for tax
simply implansible.

Other Indicia

4 Clearly on the evidence from both parties Mr Day was never paid any sick leave or holiday pay.
Mr Day was required to worl: as a licenced real estate sales representative and indeed there was
evidence that from November 2017 LT Hocker commenced advertising Mr Day’'s services as a
real estate agent whilst My Day was still carrying out work: for Mr Severn. To some extent this
was consistent with Mr Day being aware that Mr Severn’s contract with AustralandFrasers was
coming to an end. However as previously stated, there was no evidence that Mr Day was
remunerated for the work he camied out, if any, with LT Hooker in the peried from
November 2017 to March 2018, Neor is there any financial documentation which shows that
during the period from 2013 to 2018 Mr Day operated a business or expended significant
expenses carrying out business work for others.

Issue 1 — Was Mr Dav An Fmplovee Or Independent Contractor — Conclusion

47 It is necessary to view the totality of the relationship between the parties and not one factor. In
Fair Worlk Ombudsman v Quest South Perth Holdings Pty Ltd” the Federal Cowrt suggested it
was helpful also to determine firstly whether a worker was engaged in the conduct of business
in his or her own right. If a worker is not engaged in his or her own business, it follows that the
worker i3 serving the interests of the employer’s business and is the employee of that business.

4 Om the basis of the findings made above, I am satisfied that the contract between the parties was
oral and made no mention of Mr Day woiking as an independent contractor. Mr Day was
emploved to provide his personal services as a licensed real estate sales representative for set
times and days of the week. He was required also to submit timesheets, not inveices, upon which
he was remunerated. Mr Day did so for a substantial peried. from 2013 to 2018. There 15 simply
no evidence that MrDay, doring this period, ran a separate business for which he was
remunerated. There was no evidence he invested significantly in plant or equipment or other
significant items vsed to carry out wotk in a business he owned or operated. There was no
evidence Mr Day conducted business from a separate premises during this period. Further, the
wotk performed by Mr Day was carried out at a prenuses to which he was directed to attend by
Mr Severn. This premises was made available to him by Mr Severn albeit that Mr Severn did not

own of lease those premises.

4 Mr Day was paid upon the provision of timesheets required to be submitted to Mr Severn. The
timesheets set out the times and dates Mr Day attended the Office, and zales of lots of land for
which he was paid a commmission. Further, PAYG tax was deducted from those payments. Even
though Mr Day had some capacity to work for others there was no evidence which can be given
any weight to show that he did so. Mr Day was the subject of contrel by Mr Severn in relation
to his attendance at work and indeed in the manner in which he performed his weork. Mr Severn
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himself. gave evidence that Mr Day was not, in the latter part of lis employment. able to
complete contracts of sale but only fill in the preliminaries due to errors Mr Day had made on
such a doenment. The primary purpose of the relationship between the parties was for Mr Day
to provide his personal services to Mr Severn. As such, he fell within the definition of an
‘employves’ under the IR Act. being a person employed to do work for reward or in part for
COMMISsion.

30 Further, when the totality of the relationship is viewed cbjectively, I am satisfied that Mr Day
was emploved under a contract of service and was in an employes/emplover relationship with
Mr Severn and was not an independent contractor.

Issue 2 —Is The Award Applicable To Mr Dayv’s Emplovment By Mr Severn?

51 Being zatisfied that My Day was an ‘empleyee’, the next issue to be determined is whether the
Award applied to Mr Day’s employvment. This is not a case where the parties entered into a
written agreement that made reference to the Award. Nor was it discussed between the parties
that the Award governed his conditions of employment. Mr Day submits that the Award applied
to his employment and that he was emploved as a “Grade 6 administrafive officer’ under the
Avward.

52 The starting point to deternune award coverage are the words of the Award itself In particular,
itis, ‘the abjective meaning of the words used [in the relevant Award] bearing in mind the context
in which they appear and the purpose they are intended to serve’®

33 An award has to be interpreted:
¢ by giving consideration to the natural and ordinary meaning of the words used:® and

¢ in light of its industrial context and purpose, not in ‘a vacuum diverced firom industrial
realities*.1?
3 An award must “make sense according fo the basic conventfions of English Ianguagt?"” and
‘narrow [and] pedantic approaches to the interpretation of an award are misplaced’

55 Although there is some himitation to the claim by Mr Day in respect to penalty rates it is
nenetheless accepted by the parties that in respect to the claim for annual leave, Mr Day 15 not
time-barred. That claim rons from 2 Joly 2013 to 25 March 2018, This is relevant to which
version of the Award applies and the scope of the Award.

35 Clavse 4 of the 2013 version of the Award (which appears to have been uvnchanged in subsequent
versions of the Award) reads as follows:

4 -5COFE

This award shall apply to all workers employed in the clerical callings mentioned herein (including
telephone aftendants and messengers where such worker does clerical work) by those employers
named and engaged in the industry sef out in Schedule 4 hereto, provided that it thall not apply fo
workers emploved in the callings of Dental Assistant and or Dental Receptionist under the Dental
Technicians* and Aftendont/ Receptionists " dward 1982,

57 Accordingly, the scope of this Award was fixed by reference to an industry as carried on by ‘the
Respondents™ set out in the schedule to the Award. Such a scope clanse was the subject of an
industrial appeal court decision in BT Donovan And Associates Pty Ltd v Federated Clerks
Union of Austealia Industrial Union of Workers, W.4. Branch ! Such clauses are sometimes
referred to as "Donovan Scope Clause’.
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In the Award. named employers are parties to the Award under an indvstry heading and one such
heading is “dgents Real Estate and/or Developers and/or Builders™. Thereafter employers, who
are Respondents to the Award, are named. It is generally accepted that it is the industry heading
itself that is relevant in determining the scope of the Award.

The issue of scope of the Award was not contested by Mr Severn. I am satisfied that Mr Sevemn
was not named as a respondent to the Award However, the Award was applicable to the
industries named in sch A of the Award which includes “4dgents Real Estate and'or Developers
and/or Builders” which was the industry in which Mr Severn operated. I am therefore satisfied
that the scope of the Award applied to Mr Severn.

The key issue as to the Award coverage was whether Mr Day fell within any classification under
the Award. Mr Severn argued that largely upon the evidence of Mr Day he was not canrying out
functions of a cletk for Mr Severn. Accordingly. Mr Severn argued that the applicable instrument
(if any) that should be applied to the relationship wounld be the MCE Act.

Mr Day however submits that his classification under the Award for the period from 4 July 2015
to 17 December 2017 was that of a "Grade ¢ adminisirative afficer’. Clause 11.2.6 of the Award
that applied from 4 July 2015 to 17 December 2017 sets owt the meaning given to a "Grade 6
adminisirative officer” in the Award in summary, as follows:

fa) Employess in this grade perform clevical and administrative dufies using a move extensive range
af skills and kmowledge at a level higher than required in Grade 5. They are responsible and
accountable for their own work, and may have responsibility for the work of a section or unit.
They exercice inifiative, discretion and judgement within the range of their shalls and Imowledge.
Supervision is by means of reporting fo more senior staff as required.

k) Computer - skill level 3

Operating/co-ordinating a group of computers such as a small multi-user system or a large
group of personal computers which may include operating a help desk, running and monitoring
batch jobs and performing regular back-ups and restores.

fc) Enterprise/indusiry, specialist skills - skill level 6

Apply imowledge of the organisation’s objectiver and performance, and apply specialist
mowladge, in areas such as projected growth, product trends and general industry conditions,
examples mclude: fmowledge of compefitors and major clients mavket structure in the
performance aof own responsibilities; import'expart activifies. Indicarive Specialist Skills
Include; Use imowledge of basic statistics to interpret data from spreadsheets, statistical fables,
graphs and frequency tables i the performance of own responsibilities. Administration of
workers compensation claims, insurance and disputed claims.

{dl  Supervisory - skill level 3

Flan and erganize work priovities of a unit or section; re-schedule workloads as necessary and
resolve aperational problems for unit or section; monitor work quality of those supervized; use
observations, diagnosis and infervention skills fo ensure unit'section meets objectives; organise
and chair necessary work mestings/conferences; assist i planning fiture sectional'office
arganizational resources and equipment needs.

{2} Business/financial skills - skill level 5

Administer individual salary packages, travel expenses, allowances and company fransport.
Administer spectalist salary and payroll requirements, e.g. Eligible Termination Payments,
Superamnuation Trust Dead Requirements, Redundancy Calculations, Maintenance Support
Schemes, efc.
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(i Secretarial - skill level 4

Az well as having shorthand skills of Skill Level 3, arrange conferences and external meetings,
including venues, agendas, documentation, audio-visual requirements, catering, transport and
accommodation, originate executive correspondence; assist execufive in preparing, attending
and following up appointments, interviews, meetings, efc; assume responsibility for Designated
areas of executive’s work, on delegated authority.

&2 The meaming of a ‘Grade 6 administrafive afficer” has been unchanged in the versions of the
Award that apply to the period claimed.

63 I am =zatisfied that on the vodisputed evidence Mr Day's tasks required him principally to
nndertake the following duties:

(a) To act as a real estate sales representative for the purposes of selling parcels of land at
the Office of the Site;

(6) To attend the Office of the Site on limited hours on Monday, Teesday, Wednesday and
Saturday and Sunday;

) Tomeetand greet members of the public or builders who were interested in purchasing
lots at the Site;

(d) To prepare contracts of sale of lots from the Site; and

() To provide sales brochures and advertising literatures to any persons whoe attended the
Office.

84 Asto whether the classification relied on by Mr Day in the Award applies. I mmst have regard to
the following relevant principles:

(a) ‘Where the particular issue is whether an emploves is engaged in a particular
classification or class of work, then the Cowrt takes a practical approach and will
consider the aspeact of the emplovee’s employment which is the principal or major
or substantial aspect’: Fair Work Ombudsman v Complete Windsereens (84) Piy
Iwd [2016] FCA 621 [27). The Director of the Fair Work Building Industry
Inspectorate v Linkhill Pry Lid {No 7) [2013] FCCA 1097; Logan v Otis Elevator
Company Pty Led [1997] IRCA 200 (Moore J).

(b) Determining the major or substantial aspect of an emplovee’s employment is “not
merely a matter of quantifving the fime spenf on the various elements aof work
performed . the gquality aof the different fypes of work done is also a relevant
consideration’: Ware v O ' Donnell Griffin (Television Services) Piy Led [1971] AR
(NSW) 18.

(c) The focus is upon the identification of the skills and duties recuired of an employee
who is called upon to perform the function that is required to be performed by the
employer. The individual performance of a particular emplovee (2.2, quality and
cuantity of work, capacity for more complex work, et cetera) is less relevant than the
skills and duties necessary to perform the function reguired to be performed by the
employer: Fair Work Ombudsman v Complete Windscreens (54) Pry Led [2016]
FCA 621 [32]; Fair Work Ombudsman v D'Adame Neminees Pty Lid {No.4)
[2015] FCCA 1178; 301 FLE 1 [256].

(d) The courts and industrial tribunals have developed principles to be applied to
ascertain whether an employee falls within a particular classification deseribed in
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an award or an agreement. Where the employee performs mized functions. the
approach has been to examine the ‘major and substamfial employment’ of the
employee or the ‘principal purpose’ or “primary fimction” of the employee. For
example, in Logan v Ous Elevator Company Pty Led [1997] IRCA 200, Moocre J
referred to and applied decision of Sheldon] in Ware v O'Donnell Griffin
{Television Services) Pty Led [1971] AR (INSW) 18 where his Honour, applying the
‘mafor and substantial employment” test, relevantly observed:

-t is mot merely a matier of gquantifiing the fime spent on the various elements of work
performed by a complaimant; the guality of the different types of work done is also a relevant
considerafion.

(e) The task of the Court in examining the major. substantial or principal aspect of the work
performed by the employee will incinde consideration of the amount of time spent
performing particular tasks, but also the cirenmstances of the employment. and what the
employes was employed to do. The question is one of fact, to be determined by reference
to the duties actoally attaching to the position, rather than its title: City of Wanneroo v
Helmes [1989] FCA 533; 30 IR 362, 379; Jovee v Christoffersen [1990] FCA 381; 33
IR 390, 278.

65 On the issue of classification. I am satisfied that the Office at which Mr Day was emploved was
mdimentary. It was not set up as a typical office with computers, photocopiers, telephones,
wotking desk: relevant stationery normally expected for carryving out clerical duties.

85 Although in a very mdimentary way,

¢ MrDay carned out some clenical duties such as answering phone calls and filling out
sales documentation his clerical duties were incidental to his core role of selling parcels
of land as a licensed real estate sales representative.

¢  Mr Day was not required to report to more senior staff.
¢ He did not ‘[o]perafe or co-ordinate a group of computers ... o large group of personal
computers.

¢ He was not required to ‘[u]se Imowledge of basic stafistics fo interpret data firom
spreadshests, statistical fables’ or ‘apply specialist mowledge, in areas such as
projectad growth, product trends and general industry condifions”.

¢ He was not required to ‘plan and organise work priovities of a unit or section” or “re-
schedule workloads as necessary [or] resolve operational problems’.

¢  He was not required to monitor the quality of persons he supervised nor did he supervise
ANy Perscms.

o He was not required to ‘assist in planning fufure ... organisational resources and
equipment’, nor did he “[a]dminister individual salary packages, travel expenses or
allowances™ of others.

¢ There was no evidence he had any shorthand skills at level 3 or was involved in
arranging  ‘conferences and exteanal meefings, including venues, agendas,

documentation, audic-visual reguivements, catering, fransport’, accommeodation et
cetera.

81 A “Grade 6 administrafive officer” under the Award is the highest class of clerical officer.
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68 It was not submitted that any other classification applied to Mr Day’s employment.
& Mr Day was employed by Mr Severn as a licensed real estate sales representative.

7 Given mry finding in [63] above, I am satisfied that Mr Day’s role did not whelly or principally
require him to carry out the clerical duties outlined in the classification relied upon by Mr Day
ot any of the classifications in the Award.

71 I am, therefore, not satisfied that the Award covered Mr Day’s employment with Mr Severn.
Accordingly, Mr Day has no entitflement to claim annmal leave pursnant to the Award.

Issue 3 —Is The MCE Act Applicable To Mr Dav's Emplovinent And Was Mr Dav A Casual

Or Part-Time Emplovee?

72 Having found the Award inapplicable, the next issue is whether the MCE Act applies to
Mir Day’s claim for annmal leave. There is no real dispute on the evidence that Mr Day was not
paid for periods that he was on leave.

73 Section 12 of the MCE Act provides as follows:
The minimum weekly raie of pay applicable at a particular time to an employes —

fa) wheo has reached 21 years of age; and
ik} whe is not an apprentice,

is the rate in gffect ar that time under section J0A¢1)ali) of the IR Act in relation to employees who
have reached 21 years of age and who are not apprentices.

74 There is no dispute that Mr Day’s claim was one that has changed materially over time. It could
be described as an ambit claim The amended statement of claim lodged on 18 June 2020
(Amended Claim) malkes claims in the alternative. At [15] of the Amended Claim it is submitted:

The entitlement to paid annual leave arose from clawse 12 of the Award or in the alternative by
operation of 5. 23 of the Minimum Conditions of Employment et 1993 (TWA).

75 Despite that alternative claim, the Amended Claim seeks to gquantify the entitlement to anmal
leave by reference to an howrly rate of $24.19.'* Albeit that it has not been properly stated, this
appears to be the howrly rate relied uwpon by Mr Day as applicable to a ‘Grade ¢ administrative
afficer” classification vnder the Award and that rate, being the rate applicable as at 1 July 2017,
as set out in [13] of the Amended Claim.

7 Accordingly, the Amended Claim does not quantify the entitlement to annuval leave on the
alternative basis of the application of the MCE Act. Nor do the submissions lodged by Mr Day
or Mr Severn deal with the jurisdiction of IMC to order any payments vander the MCE Act.

77 The jurisdiction of the IMC to deal with an application for anmmal leave pursuant to the MCE Act
has not been addressed by the pasties.

78 Pursuant to s 83 of the IF. Act, an application to the IMC for enforcement can only be made in
respect to an instrument to which s 83 of the IR Act applies. The instruments referred to in s 33
of the IF. Act include an award, an industrial agreement or an emplover-employes agreement or
an order made by the Western Auvstralia Industrial Relations Commission. This jurisdiction was
discussed in Kershaw v Sunvalley Australia Pty Ltd " Le Miere I at [17] stated as follows:

I7 The MCE Act provides for minimum conditions of employment. Secfion 3(1) provides that
‘minimum condition of employment” means amongst other things, a condifion for leave
prescribed by the MCE Aet. Section 23(1) provides that an employee fother than a casual
employves) is entitled, in relation fo each year of servics, to a peviod of paid anmual leave equal
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to the number of hours the employee is required ordimarily to work in a four week period during
the year, up to 132 howrs. Section 5(1) provides that the minimum conditions of employment are
taken to be implied in a contract of employment. Section 7 provides that a minimum condition
of employment may be enforced where the condition is implied in a contract of emplovment,
under 5 83 of the Industrial Relation Act 1979 (WA4) ... as if it were a provision of an award,
industrial agresment or order other than an erdsr made under 5 32 or 5 66 of that act.

At [22] it was stated:

The effect of 5 5 of the MCE Act is that the minimum conditions of empleyment, mcluding
entitlement to paid anmual leave prescribed by 5 23, is implied in a conmract of employment. The
gffect of = 7 iz that that minimum condition may be enforced under 5 83 of the IR Act as if it were

a provision of an award, industrinl agreement or order other than a order made under 5 32 or
5 66 of that Act.

Further, in [23]:

23 Section 83 of the IR Act provides that specified people may apply for the enforcement of a
provision ‘where a person contravenes ov fails fo comply with a provision of an instrument to
which this section applies". A condition for paid anmual leave prescnibed by s 23 of the MCE Act
and lII].[:IllEd. in a contract of employment is, by reason of 5 7 of the MCE Act, deemed to be a
provision of an instrument to which s 83 of the IE. Act applies. Any person whe is a pariy to the
instrument or to whom it appliss may apply for the enforcement of the provision of the
instrument - see 5 8371 ){2). (emphasis added)

In Kershaw, the Full Court was dealing with whether the respondent was a party to the contract
of employment with the appellant. In that case there had been a sale of the employer’s business
to the respondent, set out in a Deed. The Full Court found that such a Deed was not an instrument
to which 5 83(1) of the IR Act applied by application of the deeming provision in s 7 of the
MCE Act.

I am bound by the decision of Kershaw. Albeit that the plurality did not comment on the
applicability of the MCE Act and s 83 of the IR Act as it concerns oral contracts, I am
nonetheless satisfied that it cannot be distingnished. To do so would exclude emplovees
emploved noder an oral contract of employment from pursuving such entitlements. Given that the
MCE Act is beneficial legislation, such an interpretation would result in an absurdity.

Accordingly. I am satisfled that Mr Day was emploved pursmant to an oral contract of
employment with Mr Severn.

As such, a condition of paid annual leave prescribed by 5 23 of the MCE Act can be implied into
that contract of employment and in accordance with the decision of Kershaw is deemed to be a
provision of an instrument to which s 83 of the IR Act applies.

Further, 5 23 of the MCE Act provides as follows:

{1} An employee, other than a casual employee, is enfitled for each year of service, fo paid annual
leave for the number of hours the employee is required ordinarily to work in a 4 week period
during that year, up fo 132 hours.

[
lx:

(2} An entitlement under subsection (1) accrues pro raia on a weekly basis.
{2a) Entitlements under subsection (1) are cumulative.
{3} In subsection (1), vear does not include any period of unpaid leave.

i4) Subsection (1) does not apply to an employee of a class preseribed by the regulations. (emphasis
added)
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This zives rise to the issue as to whether or not Mr Day was a permanent part-time employee or
a casual employee. Mr Severn submits that the overwhelming evidence is that My Day was a
casual emplovee. The MCE Act does not define the meaning of casual employee. Albeit dealing
with the FW Act the issue of the meaning of casual employvment was discussed in WorkPac Pty
Ltd v Skene '

This issue was discussed in the decision of Moate v IPC Pty Ltd' where the following
proposifions in respect to the meaning of casual employee was set out at [70] by reference to
Slene and are as follows:

fa)  The vast majority of emplovees fall into one of three categories — full-time, part-fime or casual

b} The characteristic that distinguishes fill-time and part-time employment is that those
employments are on-going ... on-going employment is employment for an indefinite term subject
to rights of termination ... It is chavacterized by a commitment by the employer, subjsct to rights
aof termination, to provide the employee with continuous and indefinite employment according
to an agreed pattern of ordinary time ... A corresponding commitment fo provide service is given
by the employes.

{c) The characteristics that distinguish cosual employment is the absence of a firm advance
commitment fiom the employver fo the confinuing and indgfinite work according fo an agresd
pattern of work. Nor does a casual employee provide a reciprocal commitment fo the employer”.

{dl ‘The key indicators of an absence of the requisite firm advance commitment will be irregularity,
uncertaingy, unpredictability, intermittency and disconfinuity in the pattern of work of the
employes in question. Those features will commonly reflect the fact that, whilst employed, the
availability of work for the emplayee is shori-term and not-ongoing and that the emplover's need
Jor finther work to be performed by the employee in the fitture is not reasonably predictable .
Examination of the particular circumsiances of an employee s pattern of work is necessary fo
determine the significance of the pattern; a regular parern of work may not, i particular
circumistances, evidence an advance commitment by an employer.

fe} Whether an employer’s ‘requisite advance commutment ... is absent or present must be
objectively assessed mcluding by reference fo the swrounding circumstances creared by both
the conmractual terms and the regulatory regime ... applicable to the employment” . TT]he real
substance, practical reality and true nature of that relafionship will need to be assessed

(it The characterization of employment by the employer or employee for both) are ‘matters to be
taken info account in determining the tue character of the employment __. The payment by the
employer and the acceptance by the emplovee of a casual leading _.. speaks fo the intent of the
parties to create casual employment’ and will be relevant fo the characterization af the
relationship. The engagement or rennumeration of an employee on an hourly basis will also be
relevant in assessing the relationship of the pariies. However, if examination of the real
substance, practical reality and frue nature of that relationship reveals an objectively
demonstrated firm advance commitment to confinuing and mdgfinite work by the employer, self~
characterization as ‘a casual” or payment of a ‘casual loading’ or engagement on an howrly
basis will not alter the true chavacterisation of the relationship as one of full-time or pari-time
employment. Payment af a casual leading and payment of hourly rates are not deferminaiive
Jactors.

g} Empleyment arangements may change over fime. Casual employment may become full-fime or
pari-time. TRleperiion of a particular working arrangement may become so predictable and
expected that, at some point, it may be possible to say that what began as .. [casual employment]
has become, upon the tacit understanding of the parties, a regular ongoing engagement’.

(oTiginal emphasis)
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28 This 13 not a case where the parties discussed whether Mr Day’s employment amounted to casual
employment. There was some inconsistency in Mr Day’s evidence that he categorised the
position he held as a full-time role. However, there was clear and largely unchallenged evidence
by Mr Day that he worked from 11.00 am - 4.00 pm on Mondays, Tuesdays, Wednesdays and
12.00 noon - 400 pm on Saturdays and Sundays, which clearly proved he was not employed
full-time.

% Some timesheets were produced by Mr Day. They did not cover the entivety of the period for
which Mr Day was employed by Mr Severn. Mr Severn seels to rely on an average produced by
those timesheets that Mr Day worked 19.23 hours per week over a 32-week period. However,
Mr Day maintained that he rarely took tume off. Mr Day continned to undertake work for a
significant period of tume from 2013 to 2018. There was a striking feature of Mr Day’s work that
it was regular and predictable. It was not a case that Mr Day was contacted at the beginning of
each week and advised the number of hours he would be working. Rather, Mr Severn required
him to attend the Office on Monday, Toesday, Wednesday. Saturday and Sunday on the hours
requited by Australand/Frasers. At no time was Mr Day paid anything other than a flat rate of
$235 per hovr with there being no casval loading applied to his rate of pay. There waz no self-
categonsation by the parties that Mr Day was emploved on a casual basis. Mr Day's income, as
shown in his Income Tax Feturns for the periods from 2014 to 2018, was as follows:

o 2014-5$19.433;
e 2015-—$41.875;
s 2016 —$35.636:
s 2017 -$26613; and
+ 2018 -$20333.

90 Albeit that the average number of hours werked over the 32-week period (from the sample of
weekly hours provided by the timesheets) fluctuated from time to time_ this was still consistent
with an observable pattern occurring on a regular basis. The features of the employment
relationships therefore suggest that the practical reality of the relationship between the parties
was a firm advance commitment by Mr Severn to Mr Day to continuing and indefinite work in
accordance with an agreed pattern and a reciprocal commitment by Mr Day to provide his labour
indefinitely and continnously to Mr Severn

o1 I am therefore satisfied that Mr Day was not a casual worker but, rather, was a permanent part-
time employee.

o2 Mr Severn’s submissions in respect to the issue of annual leave were directed to there being
insufficient information to properly deal with the claim for entitlement for annual leave under
the MCE Act. In particular, it was contended that the claim by Mr Day was simply for an average
mumber of hours over a designated period of time on the assumption that no annual leave had
ever been taken In particular, Mr Severn points to the tumesheets sobmitted by Mr Day
(Exhibit 4) that show at various times Mr Day may have been on leave. As a result. in [91] of
Mr Severn’s cutline of final trial submissions it is stated:

The Claimant, if able to show that he was an emplayes and enfitled to annual leave will need fo
provide substantial more detml about exactly what dates he is claiming for unpaid leave, as there is
evidence of leave that has already been taken, albeit unpaid, but the time limit to seek payment has

expired.
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g3 Despite this written submission Mr Severn’s agent accepted during oral submussions that, if
accrued anmmal leave had not been taken, this would not be affected by any limitation period.

o2 Exhibit 4 reveal notations that Mr Day was on holiday between:
s 28 September 20135 — 4 October 2015 (five working days);
¢ 7 March 2016 — 13 March 2016 (five worlung days);
¢ 6 June 2016 — 12 June 2016 (five working days);
o 4 March 2017 — 8 March 2017 (five working days);
o 12 Angust 2017 — 16 August 2017 (five working days); and

» 23 September 2017 — 27 September 2017 (five working days).

25 Section 23(3) of the MCE Act provides that for the purposes of caleulating annnal leave pursuant
te 5 23(1) of the MCE Act. “a year does not include any period of unpaid leave’. There is no
dizpute on the evidence that My Day was not paid for periods which he did not work. There is a
lack of clarity on the evidence as to whether or not Mr Day’'s absence from work during the
periods mentioned above was with the pernussion of Mr Severn. This was not addressed to the
requisite standard by Mr Severn To exclude periods of vnpaid leave I need to be satisfied that
such a period was with the permission of Mr Severn.

85 Given the lack of clarity on the issue of whether the time noted on the timesheets produced by
Mr Day were taken with the permission of or at the diseretion of Mr Severn, I am not satisfied
that I can find that these periods were unpaid leave.

¢7 Turning then to the number of hours worked by Mr Day. There was acceptance by Mr Day that
on some occasions he worked 23 hours per week and on other occasions he worked less. The
timesheets corroborate this evidemce. As a result, it is appropriate to calculate Mr Days
entitlement by reference to an average as corroborated by the available timesheeats.

ot The average nmmber of hours worked per week over 32-week period set out in the timesheets is
19.23 hours. The agreed howrly rate for Mr Day was $23 per howr. Therefore, I am satisfied that
purspant to s 23 of the MCE Act Mr Day was entitled to annual leave that accrved upon the date
of termination. being 25 March 2018. Porsuant to s 24(2) of the MCE Act, Mr Day was entitled
to be paid for annual leave that accrned at the date of termination.

o Applying the requirements of s 23(1) of the MCE Aet, annual leave is calculated as follows:

19.23/38 hours x 152 hours = T76.92 hours per year
il-‘.'.-'ﬁ years (the number of years worked by MrDay) x = 365.37 hours
76.92 hours per vear

365.37 hours x $25 per hour =3$013425

Issue 4 — Is Mr Dav Endtled To Pavinent In Lieu Of Notce?

100 Although this is a state based claim Mr Day relies en 5 739 of the FW Act to claim payment in
lien of notice. Section 739 of the FW Act provides as follows:

{1} The provisions af Subdivision A of Division 11 af Part 2-2, and the related provisions identified
in subsection (2), apply in relation to a non-national system employee as if*
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fa) amy reference in the provisions to a national system employee also included a reference
te a non-national system employes; and

{B) any reference in the provisions to a natonal system employer also included a reference
te a non-national sysiem employer.

101 Section 117 of the FW Act deals with the requirement for notice of termination or payment in
lien and falls within Subdivision A of div 11 of pt 2-2 of the FW Act. No issue was talen with
the application of that provision to this claim. The only contention raised in respect to this 1ssue
by Mr Severn was that. on Mr Day’s own evidence, he had been given no less than two to three
weels” advance notice of the fact that his employment would be terminated. The evidence of
Mir Day in his supplementary witness statement was that he had three months’ notice of
termination of his employment. However, in cross-examination he sought to assert that this was
a mistake in the document and that he meant it to read two to three weeks. Whether Mr Day was
given two to three weeks or two to three months’ notice, is irrelevant, as the notice, under s 117
of FIW Act. mmst be in writing. No such written notice was given

102 Pursuant to s 117(2) of the FW Act the amount paid for payment in lien must be “af the full rate
of pay for the hours the employee would have worked had the employment confinued unfil the
end af the minimum period of nefice”. Section 117(3) of the FW Act sets out the method for
ascertaining the minimum period of notice and for a period of more than three years but not more
than five years, the period for payment in lien is three weeks.

103 There was mo written notice given to Mr Day of date of termination of his employment.
Accordingly, Mr Day was entitled to be paid three weeks’ wages in lien of notice at his full rate
of pay. On the facts that [ have found. the average hours werked by My Day was 1923 hours.
Accordingly, Mr Day 1s entitled to payment in lien of notice calculated as follows:

e 1923 hours x $25 per hour x 3 weeks = $1.442 75
Orders

14 Subject to any liability to the Commissioner of Taxation vnder the Taxvation Administration def
1933 (Cth), Mr Severn shall pay to Mr Day, $10,576.50 for vopaid anmmal leave pursuant to the
MCE Act and payment in lien of notice pursvant to s 759 and 5 117 of FW Act.

105 [ will hear further submissions from the parties in respect to the claim for interest and the claim
for a penalty.

J. HAWERINS
INDUSTRIAL MAGISTRATE
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Schedule 1 — Jurisdicton Of The Western Australian Industrial Magistrates Court

[1] The IMC has the jurisdiction conferred by the IR Act and other legislation. Section 83 and
5 83A of the IR, Act confer jurisdiction on the Couirt to make orders for the enforcement of
a provision of an award, industrial agreement. an employer-employee agreement where a
persen has contravened or failed to comply with that instnunent. If the contravention or

failure to comply is proved. the IMC may issue a caution or impose a penalty and make any
other order, including an interim order, necessary for the purpose of preventing any further
contravention The IMC mmst order the payment of any vopaid entitlements due vnder an
instrument to which s 83 of the IR Act applies.

[2] The powers, practice and procedure of the IMC are the same as a case under the
Magistrates Court (Civil Proceedings) Act 2004 (WA). The onus of proving a claim is on
the Claimant and the standard of proof required to discharge this onuws 1s proof “on the
balance af probabilifies”.

[3] When in these reasons [ say I am satisfied. that means T am satisfied on the balance of
probabilities. The IMC is not bound by the mles of evidence and may inform itself on any
matter and in any manner as it thinks fit. In Sammut v AVM Holdings Pty Led [Ne 2]
[2012] WASC 27 [40] - [47]. Commuissioner Sleight exanuned a similarly worded
provision regulating cases in the State Administrative Tribunal of Western Australia,
noting:

[Tlhe mles of evidence are [not] to be ignored ... After all they represent the
attempt made, through many generations, te evelve a method of enguiry best
caleulated to prevent emor and elicit tuth ... The more flexible procedure
provided for does not justify decisions made without a basis in evidence having
probative force.
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Schedule 2 — Jurisdiction, And Practice And Procedure Of The Western Australian Industrial

Magistrates Court

[1]

[2]

[3]

The IMC has the jurisdiction conferred by the IR Act and other legislation. Section 83 and
s 83A of the IR Act confer jurisdiction on the Court to make orders for the enforcement of a
provision of an award, industrial agreement, an employer-employee agreement where a
person has contravened or failed to comply with that instrument. If the contravention or
failure to comply is proved, the IMC may issue a caution or impose a penalty and make any
other order, including an interim order, necessary for the purpose of preventing any further
contravention. The IMC must order the payment of any unpaid entitlements due under an
instrument to which s 83 of IR Act applies.

The powers, practice and procedure of the IMC are the same as a case under the Magistrates
Court (Civil Proceedings) Act 2004 (WA). The onus of proving a claim is on Mr Day and
the standard of proof required to discharge this onus is proof ‘on the balance of probabilities’.

When in these supplementary reasons I say I am satisfied, that means I am satisfied on the
balance of probabilities.
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Schedule 3 — Pecuniary Penalty Orders under the Industrial Relation Act 1979 (WA)

[1]

[2]

[3]

The IR Act provides that the Court may impose such penalty it thinks just but not exceeding
$2,000 in the case of an employer, organisation or association and $500 in any other case if
the court is satisfied a contravention or failure to comply is proved: s 83(4) of the IR Act.
The IR Act allows the Court to order a penalty be paid directly to a person directly affected
by the conduct to which the contravention relates: IR Act s 83F(2)(a).

The purpose served by penalties was described by Katzmann J in Fair Work Ombudsman v
Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 [388]in the following terms
(omitting citations):

In contrast to the criminal law, however, where, in sentencing, retribution and rehabilitation
are also relevant, the primary, if not the only, purpose of a civil penalty is to promote the public
interest in compliance with the law. This is achieved by imposing penalties that are sufficiently
high to deter the wrongdoer from engaging in similar conduct in the future (specific deterrence)
and to deter others who might be tempted to contravene (general deterrence). The penalty for
each contravention or course of conduct is to be no more and no less than is necessary for that
purpose.

In Kelly v Fitzpatrick [2007] FCA 1080; (2007) 166 IR 14 [14], Tracey J adopted the
following ‘non-exhaustive range of considerations to which regard may be had in
determining whether particular conduct calls for the imposition of a penalty, and if it does
the amount of the penalty’ which had been set out by Mowbray FM in Mason v Harrington
Corporation Pty Ltd [2007] FMCA 7:

o The nature and extent of the conduct which led to the breaches.

o The circumstances in which that conduct took place.

o The nature and extent of any loss or damage sustained as a result of the breaches.

o Whether there had been similar previous conduct by the respondent.

o Whether the breaches were properly distinct or arose out of the one course of conduct.
o The size of the business enterprise involved.

o Whether or not the breaches were deliberate.

o Whether senior management was involved in the breaches.

o Whether the party committing the breach had exhibited contrition.

o Whether the party committing the breach had taken corrective action.

o Whether the party committing the breach had cooperated with the enforcement authorities.

o The need to ensure compliance with minimum standards by provision of an effective means
for investigation and enforcement of employee entitlements and

The need for specific and general deterrence.



[4]

[5]

[6]

[7]

[8]

[9]
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The list is not ‘a rigid catalogue of matters for attention. At the end of the day the task of the
court is to fix a penalty which pays appropriate regard to the circumstances in which the
contraventions have occurred and the need to sustain public confidence in the statutory
regime which imposes the obligations’: Buchanan J in Australian Ophthalmic Supplies Pty
Ltd v McAlary-Smith [2008] FCAFC 8; (2008) 165 FCR 560 [91].

‘Multiple contraventions’ may occur because the contravening conduct done by an employer:

(a) resulted in a contravention of a single civil penalty provision or resulted in the
contravention of multiple civil penalty provisions;

(b) was done once only or was repeated;

(c) was done with respect to a single employee or was done with respect to multiple
employees.

The IR Act is silent on the fixing of a penalty for multiple contraventions or failures to
comply. This is unlike the FW Act which provides that two or more contraventions of
specified civil remedy provisions (including contraventions of an enterprise agreement and
a contravention on s 323 on the payments) by an employer are taken be a single contravention
if the contraventions arose out of a course of conduct by the employer.

The totality of the penalty must be re-assessed in light of the totality of the offending
behaviour. If the resulting penalty is disproportionately harsh, it may be necessary to reduce
the penalty for individual contraventions: Australian Ophthalmic Supplies Pty Ltd v
McAlary-Smith [2008] FCAFC 8; (2008) 165 FCR 560 [47] - [52].

The task of fixing the penalty is a process of ‘instinctive synthesis’® having regard to the
circumstances of the case and the need to maintain public confidence in the statutory regime.

In his paper on civil penalty contraventions delivered to an Employment Law Symposium of
the Law Society of Western Australia on 30 November 2011 Gilmour J of the Federal Court
of Australia observed that:

Determining penalties is not a matter of precedent. There is no tariff. Regard must be had in
fixing a penalty to the individual circumstances of a case and should not be determined by a line
by line comparison with another case. In NW Frozen Foods Pty Ltd v Australian Competition
and Consumer Commission (1996) 71 FCR 285 at 295 Buchanan J said:

‘The facts of the instant case should not be compared with a particular reported case in order to
derive therefrom the amount of the penalty to be fixed. Cases are authorities for matters of principle;
but the penalty found to be appropriate, as a matter of fact, in the circumstances of one case cannot
dictate the appropriate penalty in the different circumstances of another case.’

This proposition was supported in ABCC v CFMEU (No.2) (2010) 199 IR 373 at [11] per
Barker J and upheld by the Full Court on appeal in McDonald v Australian Building and
Construction Commissioner [2011] FCAFC 29.
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4 Australian Ophthalmic Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8; (2008) 165 FCR 560 [26] - [28]
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Schedule 4 — Jurisdiction, And Practice And Procedure Of The Western Australian

Industrial Magistrates Court Under The Fair Work Act 2009 (Cth)

Jurisdiction

[1]

[2]

[3]

[4]

[5]

An employee, an employer, organisation or an inspector may apply to an eligible state or
territory court for orders regarding a contravention of the civil penalty provisions identified
in s 539(2) of the FW Act. The IMC, being a court constituted by an industrial magistrate, is
‘an eligible State or Territory court’: FW Act s 12(see definitions of ‘eligible State or
Territory court’ and ‘magistrates court’); the Industrial Relations Act 1979 (WA) s 81,
s 81B.

The application to the IMC must be made within six years after the day on which the
contravention of the civil penalty provision occurred: FW Act s 544.

The civil penalty provisions identified in s 539 of the FW Act include:
e Section 44 — contravention of the National Employment Standards.
e Section 45 — contravention of a modern award.
e Section 535 — failing to keep prescribed records of employment.

An ‘employer’ has the statutory obligations noted above if the employer is a ‘national system
employer’ and that term, relevantly, is defined to include ‘a corporation to which paragraph
51(xx) of the Constitution applies’: FW Act s 12, s 14. The obligation is to an ‘employee’
who is a ‘national system employee’ and that term, relevantly, is defined to include ‘an
individual so far as he or she is employed ... by a national system employer’: FW Act s 13.
Although, Mr Severn is a natural person, s 117 of the FW Act applied to Mr Severn due to
s 759 of the FW Act. A breach of s 117 of the FW Act constitutes a breach of s 44 of the
FW Act.

Where the IMC is satisfied that there has been a contravention of a civil penalty
provision, it may make orders for:

e A person to pay a pecuniary penalty: FW Act s 546.

Burden and standard of proof

[6]

[7]

In an application under the FW Act, Mr Day carries the burden of proving the claim.
The standard of proof required to discharge the burden is proof ‘on the balance of
probabilities’.

In the context of an allegation of the breach of a civil penalty provision of the FW Act it is
also relevant to recall the observation of Dixon J said in Briginshaw v Briginshaw [1938]
HCA 34; (1938) 60 CLR 336:

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given
description, or the gravity of the consequences flowing from a particular finding are
considerations which must affect the answer to the question whether the issue has been proved
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to the reasonable satisfaction of the tribunal. In such matters ‘reasonable satisfaction’ should
not be produced by inexact proofs, indefinite testimony, or indirect inferences. [362]
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Schedule 5 — Pecuniary Penalty Orders Under The Fair Work Act 2009 (Cth)

Pecuniary Penalty Orders

[1]

[2]

[3]

[4]

[3]

The FW Act provides that the IMC may order a person to pay an appropriate pecuniary
penalty if the Court is satisfied that the person has contravened a civil remedy provision.
Section 546(1) of the FW Act provides that the maximum penalty for each contravention
by a natural person, expressed as a number of penalty units, set out in a table found in
s 539(2) of the FW Act.

The rate of a penalty unit is set by s 4AA of the Crimes Act 1914 (Cth): FW Act s 12. The
relevant rate is that applicable at the date of the contravening conduct:

e Before 28 December 2012: $110.
e Commencing 28 December 2012: $170.
e Commencing 31 July 2015: $180.
e Commencing 1 July 2017: $210.

The purpose served by penalties, the relevant factors to be considered in imposing penalties,
what constitutes multiple contraventions and principles in respect to totality are those set out
at sch 3 of these supplementary reasons for decision.

The fixing of a pecuniary penalty for multiple contraventions is subject to s 557 of the
FW Act. It provides that two or more contraventions of specified civil remedy provisions
(including contraventions of an enterprise agreement and a contravention on s 323 on the
payments) by an employer are taken be a single contravention if the contraventions arose out
of a course of conduct by the employer. Subject to proof of a ‘course of conduct’, the section
applies to contravening conduct that results in multiple contraventions of a single civil
penalty provision whether by reason of the same conduct done on multiple occasions or
conduct done once with respect to multiple employees: Rocky Holdings Pty Ltd v Fair Work
Ombudsman [2014] FCAFC 62; (2014) 221 FCR 153; Fair Work Ombudsman v South Jin
Pty Ltd (No 2) [2016] FCA 832 [22] (White J) The section does not to apply to case where
the contravening conduct results in the contravention of multiple civil penalty provisions
(example (a) above in sch 3): Fair Work Ombudsman v Grouped Property Services Pty Ltd
(No 2) [2017] FCA 557 [411] (Katzmann J).

Section 546(3) of the FW Act also provides:
Payment of penalty
(3) The court may order that the pecuniary penalty, or a part of the penalty, be paid to:
(a) the Commonwealth; or
(b) a particular organisation, or

(c) a particular person.
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In Milardovic v Vemco Services Pty Ltd (Administrators Appointed) (No 2) [2016] FCA
244 [40] - [44], Mortimer J summarised the law (omitting citations and quotations) on this

provision in light of Sayed v Construction, Forestry, Mining and Energy Union [2016]
FCAFC 4:

[T)he power conveyed by s 546(3) is ordinarily to be exercised by awarding any penalty to the
successful applicant ... [Tlhe initiating party is normally the proper recipient of the penalty as
part of a system of recognising particular interests in certain classes of persons ... in upholding
the integrity of awards and agreements the subject of penal proceedings. Where a public official
vindicates the law by suing for and obtaining a penalty, it is appropriate that the penalty be paid
to the Consolidated Revenue Fund. Otherwise, the general rule remains appropriate, that the
penalty is to be paid to the party initiating the proceeding, with the ‘Gibbs’ [Gibbs v The Mayor,
Councillors and Citizens of City of Altona [1992] FCA 553] ... exception that the penalty may
be ordered to be paid to the organisation on whose behalf the initiating party has acted.



2021 WAIRC 00081

Schedule 6 — Orders issued on 12 March 2021
Orders Form 20
Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 (Practice Direction)

Court Use Only | Court at Perth Claim No: M 167 OF 2018
Claimant Name: GREGORY WILLLAM DAY

L L Fostoode [
Respondent Mame: ROBERT LINDEAY SEVERN
Aftach Form 28 if Add R
more tancne | A9r=ss [
respondent I ] Postoode JI
Name of
Industrial MName: J. HAWKINS
Magistrate

Orders made

It is hereby ordered that:
1. The respondent shall pay to the claimant the following:

a. A penalty of 3700 for failure to pay the claimant annual leave under the
Minimum Gondifionz of Employment Act 1933 (WAL

b. A penalty of §1,800 for failure fo pay the claimant payment in lieu of nofice
under s 117 of the Fair Work Act 2009 (Cth).

by the Court
c. Interest on the judgment sum calculated at the rate of 8% per annum from
25 March 2018 to 12 February 2021 being $1,544.89.
2. The matter is otherwise adjourned fo a date to be advised for the delivery of written
reasons in respect to Order 1.
3. The parties have liberty to appear by audio link.
Date of Orders | Date: 12 March 2021

Issue and Seal
of Court

Fy
Clerk of the Court

Industrial Magistrates Court, Level 17, 111 5t Georges Terads, RTH WA 8000

Telephone: (08) 89420 44687
WESTERN AUSTRALIAN INDUSTRIAL

Website: www.imc.wa.gov.su
MAGISTRATES COURT

This certified copyof the arders made by the court inthis
matter was issued on the 12th day of MAR 2021.

ZC LERKOF THE COURT
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