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Result : Penalties and interest imposed 

Representation:

Claimant : Mr P. Mullally (agent) from Workclaims Australia 
Respondent : Mr D. Eley (agent) from Sterling IR Pty Ltd 
 

SUPPLEMENTARY REASONS FOR DECISION 

Introduction 
1 By reasons delivered on 12 February 2021, Mr Severn was found to have contravened the 

Minimum Conditions of Employment Act 1993 (WA) (MCE Act) by failing to pay Mr Day 
annual leave. A copy of those reasons is attached at sch 1 of these supplementary reasons 
for decision (First Decision). 

2 Mr Robert Lindsay Severn (Mr Severn) was also found to have contravened s 117 of the 
Fair Work Act 2009 (Cth) (FW Act) by failing to pay Mr Gregory William Day (Mr Day) 
payment in lieu of notice. Although Mr Severn is a natural person, s 117 of the FW Act 
applied as a result of s 759 of the FW Act. 

3 Mr Severn was ordered to pay to Mr Day, subject to any liability to the Commissioner of 
Taxation; 

• $9,134.25 for unpaid annual leave under the MCE Act; and 

• $1,442.25 for payment in lieu of notice under the FW Act. 

Being a total of $10,576.50. 
4 These supplementary reasons for decision are in relation to an application by Mr Day for 

interest and payment of pecuniary penalties. 
5 In respect to the claim for a pecuniary penalties Mr Day’s claim is subject to two legislative 

regimes. 
6 As stated at [78] – [82] of the First Decision, the contravention for the unpaid annual leave 

under the MCE Act is subject to s 83 of the Industrial Relations Act 1979 (WA) (IR Act) 
and, as a result, the relevant penalty provision s 83(4)(a)(ii) of the IR Act applies. 

7 Schedule 2 and sch 3 of these supplementary reasons for decision outline the jurisdiction, 
standard of proof, practice and procedure, and the principles relevant in determining penalty 
under the IR Act. 

8 The contravention in respect to payment in lieu of notice is subject to the FW Act for the 
reasons set out at [100] – [103] of the First Decision. 

9 Schedule 4 and sch 5 of these supplementary reasons outline jurisdiction, practice and 
procedure of the Western Australian Industrial Magistrates Court (IMC) under the FW Act 
and the principles relevant in determining an appropriate penalty (if any) under the FW Act. 

10 It is accepted by the parties that the maximum penalty under: 

• Section 83(4)(ii) of the IR Act is $2,000; and 

• Section 117 and s 44 of the FW Act is $12,600. 
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11 The parties provided written outlines of submissions and on 12 March 2021, following 
hearing from the parties, I made orders as set out at sch 6 of these reasons. I reserved the 
right to deliver these written reasons to the parties in respect to those orders. 

Submissions On Penalty From The Parties 

12 In summary, Mr Day submits that: 

• The contravention under the FW Act concerned one contravention in failing to give 
Mr Day written notice of termination from his employment in writing and pay him 
in lieu of such notice. 

• The employment was for a relatively long period. 

• The employment relationship involved Mr Day operating an office for Mr Severn 
and selling land to the public through that office. 

• The totality of the loss suffered by Mr Day was substantial when compared to his 
annual earnings which ranged from $41,875 in 2015 to $20,333 in his last year of 
employment. 

• The breaches arose out of the same course of conduct as Mr Severn treated Mr Day 
as an independent contractor but the failure to pay payment in lieu of notice was a 
distinct contravention. 

• Mr Severn’s business was small. 

• Mr Severn’s breaches were deliberate in failing to look beyond what he considered 
was an independent contractor relationship. 

• Mr Severn was the owner operator of the business. 

• Mr Severn has not shown any remorse or contrition and no payments have been 
made to Mr Day. 

• In respect to the breach under s 83(4)(a)(ii) of the IR Act, Mr Day says as the 
penalty is well out of the federal range it should attract a mid-way penalty and 
should therefore attract a penalty of $1,000. 

• In respect to the breach under the FW Act, it is submitted that the type of 
contravention falls within 25% of the maximum and therefore suggests a penalty 
of $3,150. 

• Allowing then for issues of totality Mr Day says that a total of $4,150 is 
proportionate to the overall offending and the loss to Mr Day. 

13 In summary Mr Severn submits that: 

• Section 83(4)(a)(ii) of IR Act allows a caution to be imposed rather than a 
monetary penalty and says for the failure to pay annual leave a caution should be 
imposed. 

• Albeit the failure to pay accrued annual leave is not an insignificant amount 
($9,134.25) it results from a mistaken belief that Mr Day had been engaged as an 
independent contractor. 

• There was no evidence during Mr Day’s employment of refused requests to pay 
annual leave. 
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• Mr Severn was not advised by his tax agent of his incorrect categorisation of 
Mr Day’s employment. 

• There is no need for specific or general deterrence as Mr Severn’s business is small 
and this was a one-off event. 

• As to the breach of payment in lieu of notice under the FW Act, the breach was 
technical as notice of the employment relationship ending had been given but not 
in writing. As such Mr Severn submits that the factors of specific and general 
deterrence do not apply and says no penalty should be imposed. 

Determination 
14 The following considerations are significant in assessing penalties in this case: 

• The determination of this claim required assessing whether Mr Day was employed 
as an independent contractor or an employee. Added to this was the assessment of 
whether Mr Day was a casual or part-time employee. The issue of whether Mr Day 
was an independent contractor affected both contraventions. 

• It is conceded by Mr Day that the contravention under s 44 and s 117 of the FW Act 
was a single contravention for failure to provide written notice of termination. 

• The contravention under the MCE Act can also be properly characterised as a 
single contravention which flowed from Mr Severn’s incorrect categorisation of 
Mr Day as an independent contractor. 

• This dispute primarily arose due to Mr Severn’s ignorance of the law. However, 
ignorance and complacency of the law affords no mitigation. 

• Although Mr Severn’s behaviour can, at face value, be characterised as deliberate, 
I am not satisfied it arises because of a more sinister motive, rather than sheer 
complacency. 

• Albeit I accept that there is a lack of contrition established by the failure to comply 
with payment orders made on 12 February 2021, this nonetheless does not 
aggravate or increase the penalty to be imposed.1 

• Further, there is no evidence that Mr Severn exploited or profited from any 
exploitation. 

• Mr Severn operates a small business and there is no evidence that he currently 
employs any persons as direct employees and therefore no corrective action is 
required. Accordingly, specific deterrence is low. 

• Like all contraventions general deterrence is an important factor. A civil penalty 
promotes the public interest in compliance with the law. It is not additional 
compensation for financial or emotional stress, hurt feelings, inconvenience or 
legal fees.2 

• The offending in all the circumstances is properly categorised as falling in the low 
range of offending. In particular, the offending under the FW Act was a technical 
breach only. 

• Nonetheless, the amounts unpaid to Mr Day were not insignificant and as a result 
of the factors referred to above a caution is not appropriate nor is imposing no 
penalty appropriate. 
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15 For the above reasons, having regard to principles of totality, I imposed penalties in the sum 
of: 

• $700 for failure to pay annual leave under the MCE Act. 

• $1,800 for the breach of s 117 of the FW Act. 

16 I am satisfied that is appropriate that the penalties be paid to Mr Day. 

Interest 
17 The power to award interest is set out at reg 12(4) of the Industrial Magistrates Courts 

(General Jurisdiction) Regulations 2005 (WA) (Regulations). 
18 Regulation 12(1)(a) of the Regulations refers to the rate of interest published under s 142 

of the Supreme Court Act 1935 (WA) (Supreme Court Act). Section 142 of the Supreme 
Court Act was repealed. It is accepted by both parties that s 32 of the Supreme Court Act 
and O 36 r 20 of the Rules of the Supreme Court 1971 (WA) applies and the current interest 
rate on pre-judgment awards set by those provisions is 6% per annum. 

19 Given the discretion that applies when awarding interest Mr Severn submits that the rate of 
6% per annum should not apply. The reasons for that submission largely relate to the issue 
of economic conditions due to the changes in the Reserve Bank of Australia’s cash rate and 
the suggestion as to the change in the value of money when regard is had to the ‘All groups 
consumer price index’ over time. Mr Severn suggests that a more appropriate rate is 
1% per annum. 

20 Albeit discretion arises in the awarding of interest I am not aware of any case law to support 
Mr Severns’ submission. Further those submissions are not supported by evidence of any 
detailed financial analysis from an expert. An award of interest up to the date of judgment 
is an award in the nature of damages and is compensatory in character.3 There is no basis 
to conclude that the interest rate of 6% per annum should not apply. There is no dispute that 
the period to which interest should apply to the judgment sum of $10,576.50 is from 
25 March 2018 to 12 February 2021. 

21 For those reasons, I therefore awarded the sum of $1,544.69 in interest on 12 March 2021. 

Orders 
22 For those reasons set out above, I have made the Orders on 12 March 2021 as set out at 

sch 6 of these supplementary reasons. 
 
 
 
J. HAWKINS 
INDUSTRIAL MAGISTRATE 
  



2021 WAIRC 00081 

 
 

1 Fairwork Ombudsman v Maritime Union of Australia (No 2) [2015] FCA 814. 
2 Commonwealth of Australia v Director, Fair Work Building Industry Inspectorate [2015] HCA 46 [55]. 
3 Civic Video Pty Ltd v Paterson [No 3] [2014] WASC 321; Haines v Bendall [1991] HCA 15; (1991) 172 
CLR 60, 66 (Mason CJ, Dawson, Toohey and Gaudron JJ citing Fire and All Risks Insurance Co. Ltd. v 
Callinan (1978) 140 CLR 427, 431). 

https://jade.io/article/66737
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Schedule 1 – Reasons For Decision Published On 12 February 2021 
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Schedule 2 – Jurisdiction, And Practice And Procedure Of The Western Australian Industrial 
Magistrates Court 

[1] The IMC has the jurisdiction conferred by the IR Act and other legislation. Section 83 and 
s 83A of the IR Act confer jurisdiction on the Court to make orders for the enforcement of a 
provision of an award, industrial agreement, an employer-employee agreement where a 
person has contravened or failed to comply with that instrument. If the contravention or 
failure to comply is proved, the IMC may issue a caution or impose a penalty and make any 
other order, including an interim order, necessary for the purpose of preventing any further 
contravention. The IMC must order the payment of any unpaid entitlements due under an 
instrument to which s 83 of IR Act applies. 

[2] The powers, practice and procedure of the IMC are the same as a case under the Magistrates 
Court (Civil Proceedings) Act 2004 (WA). The onus of proving a claim is on Mr Day and 
the standard of proof required to discharge this onus is proof ‘on the balance of probabilities’. 

[3] When in these supplementary reasons I say I am satisfied, that means I am satisfied on the 
balance of probabilities. 
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Schedule 3 – Pecuniary Penalty Orders under the Industrial Relation Act 1979 (WA) 

[1] The IR Act provides that the Court may impose such penalty it thinks just but not exceeding 
$2,000 in the case of an employer, organisation or association and $500 in any other case if 
the court is satisfied a contravention or failure to comply is proved: s 83(4) of the IR Act. 
The IR Act allows the Court to order a penalty be paid directly to a person directly affected 
by the conduct to which the contravention relates: IR Act s 83F(2)(a). 

[2] The purpose served by penalties was described by Katzmann J in Fair Work Ombudsman v 
Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 [388]in the following terms 
(omitting citations): 

In contrast to the criminal law, however, where, in sentencing, retribution and rehabilitation 
are also relevant, the primary, if not the only, purpose of a civil penalty is to promote the public 
interest in compliance with the law. This is achieved by imposing penalties that are sufficiently 
high to deter the wrongdoer from engaging in similar conduct in the future (specific deterrence) 
and to deter others who might be tempted to contravene (general deterrence). The penalty for 
each contravention or course of conduct is to be no more and no less than is necessary for that 
purpose. 

[3] In Kelly v Fitzpatrick [2007] FCA 1080; (2007) 166 IR 14 [14], Tracey J adopted the 
following ‘non-exhaustive range of considerations to which regard may be had in 
determining whether particular conduct calls for the imposition of a penalty, and if it does 
the amount of the penalty’ which had been set out by Mowbray FM in Mason v Harrington 
Corporation Pty Ltd [2007] FMCA 7: 

• The nature and extent of the conduct which led to the breaches. 

• The circumstances in which that conduct took place. 

• The nature and extent of any loss or damage sustained as a result of the breaches. 

• Whether there had been similar previous conduct by the respondent. 

• Whether the breaches were properly distinct or arose out of the one course of conduct. 

• The size of the business enterprise involved. 

• Whether or not the breaches were deliberate. 

• Whether senior management was involved in the breaches. 

• Whether the party committing the breach had exhibited contrition. 

• Whether the party committing the breach had taken corrective action. 

• Whether the party committing the breach had cooperated with the enforcement authorities. 

• The need to ensure compliance with minimum standards by provision of an effective means 
for investigation and enforcement of employee entitlements and 

• The need for specific and general deterrence. 
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[4] The list is not ‘a rigid catalogue of matters for attention. At the end of the day the task of the 
court is to fix a penalty which pays appropriate regard to the circumstances in which the 
contraventions have occurred and the need to sustain public confidence in the statutory 
regime which imposes the obligations’: Buchanan J in Australian Ophthalmic Supplies Pty 
Ltd v McAlary-Smith [2008] FCAFC 8; (2008) 165 FCR 560 [91]. 

[5] ‘Multiple contraventions’ may occur because the contravening conduct done by an employer: 

(a) resulted in a contravention of a single civil penalty provision or resulted in the 
contravention of multiple civil penalty provisions; 

(b) was done once only or was repeated; 

(c) was done with respect to a single employee or was done with respect to multiple 
employees. 

[6] The IR Act is silent on the fixing of a penalty for multiple contraventions or failures to 
comply. This is unlike the FW Act which provides that two or more contraventions of 
specified civil remedy provisions (including contraventions of an enterprise agreement and 
a contravention on s 323 on the payments) by an employer are taken be a single contravention 
if the contraventions arose out of a course of conduct by the employer. 

[7] The totality of the penalty must be re-assessed in light of the totality of the offending 
behaviour. If the resulting penalty is disproportionately harsh, it may be necessary to reduce 
the penalty for individual contraventions: Australian Ophthalmic Supplies Pty Ltd v 
McAlary-Smith [2008] FCAFC 8; (2008) 165 FCR 560 [47] - [52]. 

[8] The task of fixing the penalty is a process of ‘instinctive synthesis’4 having regard to the 
circumstances of the case and the need to maintain public confidence in the statutory regime. 

[9] In his paper on civil penalty contraventions delivered to an Employment Law Symposium of 
the Law Society of Western Australia on 30 November 2011 Gilmour J of the Federal Court 
of Australia observed that: 

Determining penalties is not a matter of precedent. There is no tariff. Regard must be had in 
fixing a penalty to the individual circumstances of a case and should not be determined by a line 
by line comparison with another case. In NW Frozen Foods Pty Ltd v Australian Competition 
and Consumer Commission (1996) 71 FCR 285 at 295 Buchanan J said: 

‘The facts of the instant case should not be compared with a particular reported case in order to 
derive therefrom the amount of the penalty to be fixed. Cases are authorities for matters of principle; 
but the penalty found to be appropriate, as a matter of fact, in the circumstances of one case cannot 
dictate the appropriate penalty in the different circumstances of another case.’ 

This proposition was supported in ABCC v CFMEU (No.2) (2010) 199 IR 373 at [11] per 
Barker J and upheld by the Full Court on appeal in McDonald v Australian Building and 
Construction Commissioner [2011] FCAFC 29. 
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4 Australian Ophthalmic Supplies Pty Ltd v McAlary-Smith [2008] FCAFC 8; (2008) 165 FCR 560 [26] - [28] 
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Schedule 4 – Jurisdiction, And Practice And Procedure Of The Western Australian 
Industrial Magistrates Court Under The Fair Work Act 2009 (Cth) 

Jurisdiction 

[1] An employee, an employer, organisation or an inspector may apply to an eligible state or 
territory court for orders regarding a contravention of the civil penalty provisions identified 
in s 539(2) of the FW Act. The IMC, being a court constituted by an industrial magistrate, is 
‘an eligible State or Territory court’: FW Act s 12(see definitions of ‘eligible State or 
Territory court’ and ‘magistrates court’); the Industrial Relations Act 1979 (WA) s 81, 
s 81B. 

[2] The application to the IMC must be made within six years after the day on which the 
contravention of the civil penalty provision occurred: FW Act s 544. 

[3] The civil penalty provisions identified in s 539 of the FW Act include: 

• Section 44 – contravention of the National Employment Standards. 

• Section 45 – contravention of a modern award. 

• Section 535 – failing to keep prescribed records of employment. 

[4] An ‘employer’ has the statutory obligations noted above if the employer is a ‘national system 
employer’ and that term, relevantly, is defined to include ‘a corporation to which paragraph 
51(xx) of the Constitution applies’: FW Act s 12, s 14. The obligation is to an ‘employee’ 
who is a ‘national system employee’ and that term, relevantly, is defined to include ‘an 
individual so far as he or she is employed … by a national system employer’: FW Act s 13. 
Although, Mr Severn is a natural person, s 117 of the FW Act applied to Mr Severn due to 
s 759 of the FW Act. A breach of s 117 of the FW Act constitutes a breach of s 44 of the 
FW Act. 

[5] Where the IMC is satisfied that there has been a contravention of a civil penalty 
provision, it may make orders for: 

• A person to pay a pecuniary penalty: FW Act s 546. 

Burden and standard of proof 

[6] In an application under the FW Act, Mr Day carries the burden of proving the claim. 
The standard of proof required to discharge the burden is proof ‘on the balance of 
probabilities’. 

[7] In the context of an allegation of the breach of a civil penalty provision of the FW Act it is 
also relevant to recall the observation of Dixon J said in Briginshaw v Briginshaw [1938] 
HCA 34; (1938) 60 CLR 336: 

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given 
description, or the gravity of the consequences flowing from a particular finding are 
considerations which must affect the answer to the question whether the issue has been proved 
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to the reasonable satisfaction of the tribunal. In such matters ‘reasonable satisfaction’ should 
not be produced by inexact proofs, indefinite testimony, or indirect inferences. [362] 
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Schedule 5 – Pecuniary Penalty Orders Under The Fair Work Act 2009 (Cth) 

Pecuniary Penalty Orders 

[1] The FW Act provides that the IMC may order a person to pay an appropriate pecuniary 
penalty if the Court is satisfied that the person has contravened a civil remedy provision. 
Section 546(1) of the FW Act provides that the maximum penalty for each contravention 
by a natural person, expressed as a number of penalty units, set out in a table found in 
s 539(2) of the FW Act. 

[2] The rate of a penalty unit is set by s 4AA of the Crimes Act 1914 (Cth): FW Act s 12. The 
relevant rate is that applicable at the date of the contravening conduct: 

• Before 28 December 2012: $110. 

• Commencing 28 December 2012: $170. 

• Commencing 31 July 2015: $180. 

• Commencing 1 July 2017: $210. 

[3] The purpose served by penalties, the relevant factors to be considered in imposing penalties, 
what constitutes multiple contraventions and principles in respect to totality are those set out 
at sch 3 of these supplementary reasons for decision. 

[4] The fixing of a pecuniary penalty for multiple contraventions is subject to s 557 of the 
FW Act. It provides that two or more contraventions of specified civil remedy provisions 
(including contraventions of an enterprise agreement and a contravention on s 323 on the 
payments) by an employer are taken be a single contravention if the contraventions arose out 
of a course of conduct by the employer. Subject to proof of a ‘course of conduct’, the section 
applies to contravening conduct that results in multiple contraventions of a single civil 
penalty provision whether by reason of the same conduct done on multiple occasions or 
conduct done once with respect to multiple employees: Rocky Holdings Pty Ltd v Fair Work 
Ombudsman [2014] FCAFC 62; (2014) 221 FCR 153; Fair Work Ombudsman v South Jin 
Pty Ltd (No 2) [2016] FCA 832 [22] (White J) The section does not to apply to case where 
the contravening conduct results in the contravention of multiple civil penalty provisions 
(example (a) above in sch 3): Fair Work Ombudsman v Grouped Property Services Pty Ltd 
(No 2) [2017] FCA 557 [411] (Katzmann J). 

[5] Section 546(3) of the FW Act also provides: 

Payment of penalty 

(3) The court may order that the pecuniary penalty, or a part of the penalty, be paid to: 

(a) the Commonwealth; or 

(b) a particular organisation; or 

(c) a particular person. 
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[6] In Milardovic v Vemco Services Pty Ltd (Administrators Appointed) (No 2) [2016] FCA 
244 [40] - [44], Mortimer J summarised the law (omitting citations and quotations) on this 
provision in light of Sayed v Construction, Forestry, Mining and Energy Union [2016] 
FCAFC 4: 

[T]he power conveyed by s 546(3) is ordinarily to be exercised by awarding any penalty to the 
successful applicant … [T]he initiating party is normally the proper recipient of the penalty as 
part of a system of recognising particular interests in certain classes of persons … in upholding 
the integrity of awards and agreements the subject of penal proceedings. Where a public official 
vindicates the law by suing for and obtaining a penalty, it is appropriate that the penalty be paid 
to the Consolidated Revenue Fund. Otherwise, the general rule remains appropriate, that the 
penalty is to be paid to the party initiating the proceeding, with the ‘Gibbs’ [Gibbs v The Mayor, 
Councillors and Citizens of City of Altona [1992] FCA 553] … exception that the penalty may 
be ordered to be paid to the organisation on whose behalf the initiating party has acted. 
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Schedule 6 – Orders issued on 12 March 2021 
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